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veloped in later French and Spanish practice, adopted the
principal ideas of the theory. In the opposite doctrine, mar-
riage effects belonged to the domain of the various territorial
("real") statutes, which were in fact multiple and inconsistent
customs. To free the relations between husband and wife from
this entanglement, the parties were declared free to regulate
their rights and duties by marriage settlement once and for
all, the extraterritorial effect pertaining to the personal
"statute." Even in cases where the parties had made no settle-
ment, they were said simply to have tacitly agreed to subject
themselves to a certain local custom, preferably to the custom
in force at the marital domicil, identical for practical purposes
with the domicil of the husband at the time of the marriage.48
(a) Method and result of French cases. The full liberty
of the parties to make any settlement they choose is still recog-
nized by the French courts, which continue to imply a tacit
contract in the absence of a settlement.49
While once this method resulted in the general application
of the matrimonial law of the first domicil, it is now employed
more consistently with the original idea j in order to determine
the presumed intention of the parties, all facts of the individual
case are taken into consideration, including the conduct and
statements of the parties after the marriage,50 Criticism of this
method of practical interpretation 51 has been answered by the
Tribunal de la Seine with the argument that manifestations
of the parties during marriage, though they cannot modify the
regime adopted at the time of the marriage, nevertheless give
48 Cf. CALEB, Essai sur le principe de Pautonomie de la volonte en droit
international prive (1927) 1355 NIBOYET 792 no, 6845 3 ARMINJON 87^. nos.
88ff.
49 Cass. (civ.)  (July n, 1855) 8.1855.1.699; Cass. (req.)  (July 15, 1885)
Clunet 1886, 935 Cass. (req.)   (May 18, 1886) Clunet 1886, 456. See other
decisions cited by WEISS> 3 Traite 639^.
50  Constant practice, as the Repertoires attest} cf. particularly Cour Paris
(Dec. 7, 1887) 1X1888.2.265; Cass. (req.) (June 4, 1935) Clunet 1936, 8985
Cass. (req.)  (April 6, 1938) 8.1938.1.151, Clunet 1938, 788.
51 NIBOYET 833 no. 716; FILLET, 2 Traite 225.